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Christmas Thoughts for Lawyers 


Recarv ess of religious faith, we can all agree that in a manger in 
Bethlehem, some 1957 years ago, there was born one whose teachings have 
more profoundly influenced civilization than those of any other being on earth. 

His teachings tempered the Mosaic law with forgiveness, the Roman law 
with mercy, the English law with freedom for the individual, and inspired 
our forefathers to dedicate a government to the rights of “life, liberty and 
the pursuit of happiness” for all, as equals under the law. 

Under that concept of government we have prospered, materially and in 
the joy of living, each in proportion to his ability and his contribution to that 
philosophy of government. 

To our profession is given the duty of upholding those principles. Being 
in large measure the law givers, the law interpreters and the law enforcers, 
ours is the obligation to see that laws be just, trials fair and punishment merciful. 

The Christian way of life is essentially the Golden Rule applied to our 
daily dealings with each other. It is a rule for Monday as well as Sunday, 
and all the days of the week. It should be applicable in our offices and court 
rooms, equally as in the pastor's study. As we deviate, to the same extent 
we undermine our society. 

On this anniversary of the birth of Christ, may we as lawyers, while 


giving thanks for the bounties of life, rededicate ourselves to the individual 
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rights of all men and to love and compassion for one another, and may we 


fervently pray that His teachings may hereafter guide our lives, our courts, 


and ours and all other governments as an inducing medium of peace through- 


out the world. 


In that spirit I wish for you and yours a Merry Christmas and a happy 


and prosperous New Year. 


—Christmas letter of Clarence Kolwyck, Chattanooga, Tenn., 
1956 president of the Tennessee Bar Association, to the lawyers of Tennessee. 





EXCESSIVE SENTENCES 


Through the courtesy of a friend at the 
Michigan branch prison at Marquette, we 
regularly receive and read the prison news- 
paper Weekly Progress. Better edited than 
some bar journals, its physical production is 
a tribute to the mimeographer’s art. It con- 
tains news of the little events that make up 
life in the microcosm that is their world [a 
truckload of watermelons to celebrate Labor 
Day], sports [the Bombers, prison football 
team, had won three and lost one through 
October 11], question box [Can a judge 
reduce my sentence without first granting me 
a new trial? No. Under Michigan law the 
original sentence holds until another sentence 
is imposed following a new trial], jokes 
[“Why are you in again?” “I refused to listen 
to my dear old mother. She kept telling me 
to have that getaway car fixed!”], chaplain’s 
corner [when Bob Feller first put on a base- 
ball uniform he said the cap was too big. 
“See that it stays that way,” said the coach], 
and, in every issue, amazingly wise and dis- 
cerning comment on the life and problems of 
prisoners, penology, and the administration 
of justice, by Editor Douglas “Hoot Mon” 
McDonald and many inmate contributors. 

The sentence is the dividing line between 
trial and punishment, but the imposition of 
the sentence itself is a judicial function, and 
so we offer as pertinent to our field the fol- 
lowing comments on disparities in sentencing 
which appeared in a recent issue of Weekly 
Progress: ] 


“We trust, sir, that God is on our side,” 
said the aide to Abraham Lincoln, and the 


great man replied wisely, “It’s more important 
to know we're on God’s side.” 

During the stress and worry of the civil 
war it would have been easy for Lincoln to 
agree with his aide. But he was not a man 
easily influenced where his moral integrity 
was concerned. Thus we can understand why, 
as one of his biographers wrote, the civil war 
president had little difficulty sleeping at night. 

“Why Judges Can't Sleep,” (Sat. Eve. Post, 
July 13) is a revealing article in more ways 
than one. Unlike Lincoln, many judges ad- 
mittedly can’t sleep because of certain sen- 
tences they imposed during their career. And 
undoubtedly those sentences were excessive, 
or better termed “influence sentences.” 

What prompts judges to impose excessive 
sentences? Warren Olney, Assistant Attorney- 
General in the Criminal Division of the U. S. 
Department of Justice, said: “It depends on 
who the defendant is, and where he is, and 
what the charge is.” 

It is our opinion that many excessive sen- 
tences are imposed at the behest of persons 
or agencies not concerned whether justice is 
done. Strangely, it was the one point not 
brought out in the article. Yet we know of 
many offenders who went before the courts 
convicted of crimes which ordinarily call for 
moderate sentences, and came away with 
sentences shocking in the extreme. 

How often we prisoners have heard this 
threat: “If you don’t confess, if you don’t 
cooperate, if you don’t testify against your 
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partners in crime —well see that you get 
the limit!’ And how often that limit has 
been imposed! 

Proof? It lies in the astonishing disparities 
in sentences imposed on offenders convicted 
of similar crimes. Why, for instance, should 
sentences for armed robbery be so incongru- 
ous as two and one half to five years, and 
50 to 60 years? 

Frankly, we can’t, by any stretch of the 
imagination, visualize what mitigating cir- 
cumstances in the two cases would call for 
such tremendous difference in the sentences. 
After all, armed robbery by any other name 
is still armed robbery! 

Consider the sentences imposed on super- 
market or night club bandits. Certainly they 
endanger as many lives as the bank robber, 
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or more. Invariably, however, they receive a 
much lesser sentence than the average 25 
years given the bank robber. 

There are many instances where influence, 
rather than wisdom, has determined the 
length of sentence a prisoner is to serve. 
It would defeat our purpose to list them 
here. For the moment at least, we prisoners 
can derive a mild comfort from the knowledge 
that at long last the judges of our courts are 
determined to get their forty winks by throw- 
ing off the shackles of influence. We can only 
hope that henceforth theyll impose sen- 
tences — not because they trust that God is 
on their side —but because, like Lincoln, 
they believe it is more important to know 
that they are on God’s side —the side of 
justice and equality for all. 





A RELUCTANT FAREWELL 


With this issue the Journal completes 
exactly five years of printing under the new 
format begun in February, 1953. Use of color, 
new type faces, smooth paper and photo- 
graphs, was begun simultaneously with trans- 
fer of printing and mailing operations from 
Chicago to Detroit. 

Up to 1930 the Journal was edited and 
printed in Chicago. From 1930 to 1952 
editorial offices were in Ann Arbor, but the 
printing continued to be done in Chicago. 
When that printer discontinued operations 
we shifted to Detroit to get the advantage of 
a printer close at hand rather than three 
hundred miles away. 

In 1954 we found ourselves in the reverse 
position, with editing operations back in 
Chicago and printing done in Detroit. We 
have postponed it for three years, but the 
same reasons which led us to place it in 
Detroit in 1953 have now led the executive 
committee to approve a transfer back to 
Chicago, and so this is the last issue to be 





printed and mailed in Detroit. 

We always were intrigued by the name 
“Conjure House” for a printing firm. We 
think it is appropriate because they do try to 
impart an imaginative, if not actually magical, 
quality to their service. For the splendid job 
they have done, for their help in the 1953 
restyling, and for our most pleasant relations 
with their staff — Ed Henderson and Warren 
Jones, executives, Walt Schuler, shop foreman, 
and Helen Galoff, our editorial contact — we 
extend our sincere thanks. The address of 
Conjure House is 450 West Fort Street, 
Detroit 26, and we commend them to our 
Detroit friends who need fine printing. Our 
thanks also to Lloyd Siler and to Mechanical 
Mailers, Inc., Detroit, who have done our 
mailing and billing since 1953. 

The next issue of the Journal will come 
from the presses of the Neely Printing Com- 
pany, Inc., and will be mailed by the Caldwell 
Letter Service, both of Chicago. 








COUNSEL 
for the 


INDIGENT DEFENDANT 


JUNIUS L. ALLISON and JOHN F. HASSETT 


A BOUT the time of the discovery of 
America, a public defender had been estab- 
lished in Spain,’ but even today many thou- 
sands of indigent defendants in the United 
States are tried, convicted, and sentenced 
without benefit of counsel. 

Yet, as the U. S. Supreme Court has said, 
“The Sixth Amendment guarantees that an 
accused, unable to hire a lawyer, shall be 
provided with the assistance of counsel for 
his defense in all criminal prosecutions in the 
Federal Courts.”* This guarantee has been 
extended to the state courts in capital cases 
by the Supreme Court, holding “. . . where 
the defendant is unable to employ counsel 
and is incapable of adequately making his 
own defense, because of ignorance, feeble 
mindedness, illiteracy, or the like, it is the 
duty of the court, whether requested or not, 
to assign counsel for him, as a necessary 
prerequisite of due process of law.”* Where 
presence of counsel is necessary for a “fair 
trial,” this guarantee reaches to all felony 
cases.* 

In supplying free counsel for those unable 
to pay, three general methods are now being 


used in various parts of the country with a 
wide range of effectiveness. 


Assigned Counsel 


There will be some difference of opinion 
as to classifying states under a few headings 
as one has to consider the statutes, rules of 
court, and decisions. Lawyers within a given 
state may place different interpretations on 
the provisions relating to counsel for the 
indigent. Such terms as these are used: “The 
court shall appoint” if the defendant desires; 
“It shall be the duty of the court” to appoint; 
“The court may assign”; “Upon request of 
the defendant”; “If (the defendant) is unable 
to employ counsel, he must be informed of 
his right to the aid of counsel.” In addition, 
practice frequently varies from county to 
county within the state. 

From the reports of the most recent re- 
search,® the following provisions exist as to 
the appointment of counsel: 

1. There is no statutory provision for 
counsel for the indigent, except in capital 
cases, in seven states: South Carolina, Pennsy]- 
vania, Alabama, Florida, Massachusetts, 





1. R. H. Smith and J. S. Bradway, Growth of 
Legal Aid in the United States, U. S. Department of 
Labor, Bureau of Labor Statistics. 

2. Von Moltke vs. Gillies, 92 U. S. 309. 

3. Powell vs. Alabama, 287 U. S. 45 

4, Betts vs, Brady, 316 U. S. 455. 


5. National Legal Aid Association, Defender Pro- 
gram: John F. Hassett, director, 1957. 

6. See footnote 5. 

7. Emery A. Brownell, Legal Aid in the United 
States, Lawyers Cooperative Publishing Company. 
Rochester, New York, pp. 136ff. 
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Mississippi, and Georgia. (In a few cities 
in Florida, Massachusetts, and Pennsylvania, 
there are defenders.) This distressing picture 
has added significance when we realize that 
these states have a population of about thirty 
million people (1950 Census). The metro- 
politan nature of this area is indicated by the 
fact that there are twenty-one cities here with 
more than one hundred thousand population 
each. 

2. In one group of nine states assignment 
of counsel is discretionary with the court. 
These include Colorado, Connecticut, Dela- 
ware, Maine, North Carolina, Texas, Rhode 
Island, Vermont, and Wisconsin. In Connec- 
ticut and Rhode Island there are public 
defender services in every county. 

3. The court has the “duty” to appoint 
counsel for the indigent defendant upon re- 
quest, but is not required to advise him of 
his right to be represented, in ten states: 
Arkansas, Indiana (where there are four 
public defenders: three are part-time; one, 
who handles appeals from institutions, is full- 
time), Kentucky, Louisiana (where there 
is a voluntary defender in New Orleans), 
Montana, New Hampshire, New Mexico, 
Oregon, Tennessee (Shelby County has a 
public defender), and Wyoming. 

4. In twenty-two states the court is re- 
quired to assign counsel when the defendant 
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is unable to pay: Arizona, California, Iowa, 
Idaho, Illinois, Kansas, Maryland, Michigan, 
Minnesota, Missouri, Nebraska, Nevada, New 
Jersey, New York, North Dakota, Oklahoma, 
Ohio, South Dakota, Utah, Virginia, Washing- 
ton, and West Virginia. In these jurisdictions 
the court must advise the defendant of his 
right to have counsel appointed and make 
such assignment unless there is objection. 
(California, Illinois, Minnesota, Missouri, 
Nebraska, New York, Ohio, and Oklahoma 
have defenders in some cities, as will be 
discussed later.) 

In thirty states there are provisions for 
compensating assigned counsel in the non- 
capital cases, with fees ranging from $5.00 
to. “reasonable.”® 

Practically all the statutes relating to the 
assignment of counsel were enacted before 
the industrial growth of our cities reached its 
present stage of urbanization — and for that 
period, this method of providing lawyers was 
generally satisfactory. 

It has been pointed out that in the larger 
cities the assignment method has many short- 
comings.’ The volume of cases is too great 
to be handled on such an unorganized basis. 
When we consider the fact that a very small 
percentage of the bar practice criminal law, 
it is easy to see why the burden cannot be 


carried by this group alone. However, it 





JUNIUS L. ALLISON is associate director of the 
Vational Legal Aid Association and has served for 
several years as field director of the A.B.A. Commit- 
tee on Legal Aid Work. 


JOHN F. HASSETT has recently joined the National 
Legal Aid staff as director of the Defender Program 
after experience in Philadelphia both as a defender 
and as a prosecutor. 
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must also be recognized that since the present- 
day prosecutors have become specialists, using 
scientific methods of crime detection and 
having a well-organized staff of experienced 
assistants, the average lawyer is no longer 
equipped to compete as effectively as he did 
when the attorney for the state was a general 
practitioner. 

If the compensation is adequate, there is 
a danger that appointments will be made to 
“friends”; if it is inadequate, those young 
attorneys needing experience usually get the 
assignment. In those cities where the allow- 
able fees are reasonable, the total cost in the 
larger cities is high or higher than that of a 
defender plan. For instance, in 1956, Balti- 
more paid out more than $56,000 to assigned 
counsel, 

In 1950 New Jersey improved its tradi- 
tional assignment method by adopting a plan 
whereby appointments were made on a rotat- 
ing plan. In 1956 the rules governing the 
courts were revised to provide: 

Where a person charged with crime ap- 
pears in any court, without counsel, the 
court shall advise him of his right to coun- 
sel and of the privilege of having counsel 
assigned, if indigent, and assign counsel to 
represent him unless he elects to proceed 
without counsel or is able to obtain coun- 
sel. A claim of indigency by a person seek- 
ing assignment of counsel shall be verified 
by a sworn statement which shall include 
therein an acknowledgment by the affiant 
that he is aware of the penalties for false 
swearing. Whenever practicable, counsel 
shall be assigned before arraignment... . 

Where the indigent person is convicted and 
desires to take an appeal, counsel who repre- 
sented him may institute such proceedings on 
behalf of the defendant. 

There is no provision for compensation for 
the attorneys or for expenses except in capital 
cases — where special assignment is made. In 
such a case, the rules say the compensation 
shall be “reasonable.” 

Many New Jersey lawyers feel that these 
recent changes have not made their assign- 
ment system satisfactory. In fact, a committee 
of the State Bar Association is now studying 
the public defender system. 
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Public Defender 


Because of the inherent weaknesses of the 
practice of selecting defense counsel at ran- 
dom from the Bar, many cities have adopted 
the public defender system. Los Angeles 
initiated this movement by setting up a public 
defender in 1913. By 1921 similar offices were 
established in Columbus, Ohio; all the coun- 
ties in Connecticut; Memphis, Tennessee; 
Omaha, Nebraska; Portland, Oregon; and San 
Francisco, California. In 1948 the number 
had increased to twenty-eight, and in 1956 
there was a total of seventy-one public de- 
fender offices.* 

The opponents of the public defender fear 
that politics may creep into the system since 
it is tax supported. Also, it is argued that 
there is a danger that the government may 
exercise an unwholesome influence in the 
arrangement, thereby threatening the inde- 
pendence of law practice. In addition, some 
fee] that a too-congenial relationship is en- 
couraged between the public defenders and 
the state’s attorney since they are both paid 
from the same fund and work side by side 
on sO many Cases. 

The proponents of the public defender have 
given many reasons for advocating an office 
which receives its finances from tax sources. 
Many feel that, because there is a presump- 
tion of innocence, the public has an obligation 
to guarantee a fair hearing when a person’s 
life or liberty is at stake and that the presence 
of able counsel is essential under our adver- 
sary procedure. The experience in existing 
offices also shows, it is contended, that a 
public defender is more economical and effi- 
cient for the metropolitan areas. Too, since 
the defender is an expert in the criminal law 
field, the indigent defendant gets better 
representation than he would under the 
assigned counsel plan. It is claimed that 
there is a reduction in the number of continu- 
ances since the defender can be ready for 
trial in a shorter period of time. 





8. “Statistics of Legal Aid Work in the United 
States and Canada, 1956,” The National Legal Aid 
Association. 
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Appointment and compensation of counsel for indigent defendants accused of major offenses (exclud- 


ing capital cases in which every state appoints counsel). States shown in black do not assign compensated 
counsel (Illinois has 31 Public Defender offices). States shown in diagonal stripes compensate counsel, but 
. appointment is discretionary (Connecticut and Rhode Island have a Defender for every county). States 


shown in white appoint and compensate counsel. 


Every county having a population of 400,000 or more (1950 census) is shown by a circle. The letter in 
the circle indicates whether or not there is an organized Defender service in the county. P indicates a 
Public Defender office; V: a Voluntary Defender office; PP: a Public-Private Defender office; X: the 


lack of organized representation of indigent defendants. 


Voluntary Defender 

There are several organizations which re- 
ceive support from voluntary sources — the 
lawyers, the community chests, and other 
groups in the community. These are called 
voluntary (or private) defenders. They are 
usually established as a non-profit corporation 
or an association having a board of directors 
representative of the bar and the public gen- 
erally. The Voluntary Defenders’ Committee, 
Inc. of Boston and Philadelphia Voluntary 
Defender Association are examples. While 
this type of defender organization is not 
subject to some of the criticisms sometimes 
made of the public defender system, the 
principal weakness is the difficulty in raising 
from voluntary sources sufficient money for 
the operation. A few legal aid societies — such 


Map copyright Rand MeNally Co. 


as those in New York City, New Orleans, and 
Pittsburgh —have branches which handle 
criminal cases. Here also the financial sup- 
port comes from voluntary contributions. 

A plan is now being carried on in Buffalo 
and Rochester, New York, which combines 
certain features of the public and voluntary 
defender systems. In Buffalo, the county and 
the city (in Rochester, the county) make a 
grant of money to the independent legal aid 
society to be used in employing one or more 
staff lawyers to advise and represent defend- 
ants in certain criminal cases. The defender 
is answerable only to the society, whose 
policies are set by a representative board of 
directors. Some believe that this may be the 
answer to the problem of providing adequate 
defender service without the threat of govern- 
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ment interference. 


Defender In Federal Courts 


There is no authority for payment of counsel 
fees, or even the expense of counsel appointed 
in the federal district courts to represent poor 
persons accused of crime. As to the right of 
counsel, the Supreme Court has said: 

The Sixth Amendment withholds from 
federal courts, in all criminal proceedings, 
the power and authority to deprive an ac- 
cused of his life or liberty unless he has or 
waives the assistance of counsel.° 
To meet this obligation of furnishing coun- 

sel, the courts have had to rely upon the 
voluntary acceptance of assignment of de- 
fense counsel. This practice was compared to 
a voluntary fire department by Herbert 
Brownell when he was Attorney General of 
the United States. 

“In a simple society,” Mr. Brownell told 
members of the House Committee on the 
Judiciary of the 83rd Congress, “the voluntary 
fire system works because the physical needs 
are little and the demands of time and skill 
are comparatively few .. . and so it is in 
the matter . . . of providing defense for the 
indigent defendants in the federal courts. 
In our largely populated judicial districts, 
with thick heavy criminal calendars, it is 
neither adequate nor fair that the burden of 
defense should fall on a tiny percentage of 
the bar to be performed on a gratuitous 
catch-as-catch-can basis along with the press- 
ing problems of making a living.” 

In order to meet the requirement an- 
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nounced by the Supreme Court, Rule 44 of 
the Federal Rules of Criminal Procedure has 
been adopted which provides: 

If the defendant appears in court with- 
out counsel, the court shall advise him of 
his right to counsel and assign counsel to 
represent him at every stage of the pro- 
ceeding unless he elects to proceed without 
counsel or is able to obtain counsel. 

In commenting on the application of this 
Rule, William M. Beaney says: 

Unquestionably, the chief hazard still 
confronting federal district judges as well 
as state judges is the acceptance of a plea 
of guilty from an uncounseled defendant. 
There is no ironclad assurance that a de- 
fendant is competent to plead guilty and 
waive counsel or that he is pleading guilty 
wisely to the specific charges without re- 
quiring counsel in every criminal case, 
which no one has seriously suggested; there 
would seem to be a duty on the judge to 
question and advise the defendant in 
greater detail than is done at present if 
claims of denial of the right to counsel are 
to be eliminated, or at least decreased.'® 
Even though there are many problems con- 

nected with the establishment of an adequate 
system of providing counsel for indigent de- 
fendants, the mandate to lawyers to initiate 
a workable plan is clear. With the resource- 
fulness of the organized bar, there is little 
doubt that this can be done — regardless of 
the type of defender system adopted — with- 
out threatening the independence of the 
profession or the private practice of law. 





9. Johnson vs. Zerbst, 304 U. S. 458. 


10. The Right to Counsel in American Courts, 
University of Michigan Press, p. 204. 








A MODERN DEFENDER PROGRAM 


Why It Is Essential and How To Establish It 


I N the preceding article, Messrs. Allison and 
Hassett have briefly described the methods 
now used in the various state and federal 
courts to provide counsel for the indigent 
defendant accused of crime. It is all too plain 
that we continue to operate on a “horse and 
buggy day” basis in this fundamentally im- 
portant area. 

We speak of equal justice but, due largely 
to ineffective methods, we all too often give 
less than full measure. Our machinery, except 
in rural areas and where the better defender 
offices operate, may appropriately be com- 
pared to the use of a volunteer fire depart- 
ment to put out fires in the big cities.’ 

There are only 79 defender offices in the 
entire country, of which 71 are public de- 
fenders and eight are so-called voluntary 
defenders. Many of these offices are in 
sparsely populated areas. Elsewhere, if coun- 
sel are provided at all, they are generally 
required to act upon assignment by the court, 
and usually without provision for compensa- 
tion or even expenses. The haphazard assign- 
ment “system” has proven ineffectual, wasteful 
and grossly unfair to the bar in most urban 
communities.* 

Generally speaking, the courts and lawyers 
are not to blame. Judges strive to assure equal 
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justice, but with our adversary system, they 
cannot also be counsel for the defense. Nor 
should the lawyers be required to assume the 
whole burden of what is essentially a com- 
munity problem. 

What can be done to remedy this sorry 
situation, which has been with us far too long? 
The official position of the American Bar 
Association and the National Legal Aid Asso- 
ciation is that the means or method for supply- 
ing adequate legal assistance for the indigent 
in criminal cases is 

“a local question for determination in the 
light of local conditions, needs and wishes. 





1. Letter from former Attorney General Brownell 
to Vice President Nixon, dated February 11, 1957, 
transmitting proposed public defender legislation for 
the federal courts. 





2. 1957 Legal Aid Directory, published by the 
National Legal Aid Association, American Bar Center, 
Chicago 37, Illinois. 

3. Brownell, Legal Aid in the United States (1951), 
p. 142. 
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The concern of the Association is to secure 

proper representation of poor defendants 

in the criminal courts as broadly and as 

promptly as possible without preference or 

partiality as to method or instrumentality.”* 

Modern conditions call for a community 
law office, tailored to local wishes and re- 
quirements, which will handle the defense of 
criminal cases through salaried staff attorneys 
and supplementary help from a roster of 
volunteers when and as required. While the 
need for such an office is more acute in the 
larger cities, it is also present in all but 
strictly rural areas. Naturally in the smaller 
urban communities the requirements for an 
adequate defender service will be less; a 
part time defender with volunteer help may 
suffice. 

Financial support for the defender service 
may come from private sources or tax funds, 
or both. Whatever the source of financial 
support, it is of course desirable that the 
office be manned by conscientious lawyers 
who are protected by a strong board of direc- 
tors or advisory committee from pressures 
that may interfere with loyal representation of 
clients. 

National statistics show that an average of 
more than half of those accused of crime in 
this country are without funds to employ a 
lawyer.’ Millions of people are involved, 
especially in the hurried and congested urban 
courts. Substantial savings in the time of the 
court, the prosecutor and court personnel 
result from having experienced defense coun- 
sel present or easily available in the court- 
room when needed. The delays, adjournments 
and general inefficiencies involved in the as- 
signed counsel system are avoided. Moreover, 
the .indigent defendant, who generally is 
unable to make bail, has a better opportunity 
for a speedy trial where experienced counsel 
is thus ready and available to act for him. 

The cost of such a defender service is 
considerably less than would be incurred if 
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assigned counsel appointed on an ad hoc 
basis were properly compensated for their 
services. Indeed, since a well organized 
defender office is more efficient than any 
assigned counsel “system” can possibly be, 
the net cost to the community is probably 
less than it would be even if assigned counsel 
are appointed without compensation. Costly 
delays are avoided and the experience and 
availability of counsel makes for shorter, 
better, fairer trials. 

It is no longer enough that counsel be 
available to represent the indigent defendant 
during the trial of a criminal case. The day 
is fast approaching when counsel must be 
provided at all stages of the criminal prosecu- 
tion. Otherwise, it cannot be said that equal 
opportunity for justice exists. Recent deci- 
sions have emphasized the constitutional need 
for counsel and the trial record in appellate 
and other proceedings that may follow sen- 
tencing in both state and federal courts.’ A 
good defender office will give the best service 
in this relatively new field. When supple- 
mentary help supplied by bar association com- 
mittees is used, the defender office has 
invaluable experience with which to guide 
and supervise the volunteer. 


Compensation 


In places where assignment of individual 
attorneys is desired, the usefulness of this 
method will be increased if their expenses 
are covered and decent compensation is pro- 
vided for them. 

At this point the reader may well ask how 
it is proposed to bring about these reforms, 
which are so obviously desirable. Fortunately, 
the path is clear and not difficult of passage. 

The organized bar, acting through the 
American Bar Association and its affiliated 
organization, the National Legal Aid Associa- 
tion, is now equipped with expert counsel and 
practical know-how that make it relatively 





4. 65 American Bar Association Reports for 1940, 
p. 434. 

5. “Obtaining Justice for the Indigent Defendant 
Accused of Crime,” pamphlet published by the 
National Legal Aid Association, 1957. 


6. Griffin v. Illinois, 351 U. S. 12 (1956); Johnson 
v. United States, 352 U. S. 565 (1957); Farley v. 
United States, 354 U. S. 521 (1957); New York v. 
Kalan, 2 N. Y. 2d 278 (1957). 
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easy for local communities to establish the 
desired facilities. 

In addition to helpful pamphlet material, 
the two associations have made available to 
state and local bar associations the services of 
three experts of long experience. 


Legal Aid Experts 


Junius L. Allison, co-author of the preceding 
article, is an Illinois lawyer with many years’ 
experience in private practice and as head of 
the Chicago Legal Aid Bureau. He has served 
for several years as field director of the A.B.A. 
Committee on Legal Aid Work and as asso- 
ciate director of the National Legal Aid 
Association. He and Emery A. Brownell, 
executive director of the N.L.A.A., and author 
of Legal Aid in the United States (1951), 
have discussed the problems involved in 
launching and supporting legal aid and de- 
fender offices with literally hundreds of bar 
association committees and other local groups. 
The rapid growth of legal aid offices in recent 
years is due in large part to the ingenuity 
and hard work of these two men. 

John F. Hassett, who also participated in 
the preceding article, is a Philadelphian who, 
after years of experience both as a defender 
and as a prosecutor, has recently joined the 
N.L.A.A. staff. He is serving as director of 
the defender program and has direct charge 
of its implementation. 

In addition to staff personnel and published 
materials, the N.L.A.A. may call upon the 
officials of its defender section, headed by 
the Honorable Justin Miller of California, for 
help and guidance. Members of this section, 
who are actively practicing defenders in 
various parts of the country, meet at least 
annually to exchange views and formulate 
policies. 

All these services are available without cost 
to state and local bar associations and other 
groups interested in establishing modern 
facilities to provide competent counsel for 
those who cannot pay for the legal assistance 
they need. In proper cases, modest grants-in- 
aid may also be available from development 
funds administered by the National Legal 
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Aid Association. Also, through scholarships 
made available by the Practising Law Insti- 
tute of New York, an excellent course of 
lectures by leading defense counsel is ex- 
pected to be open to new defenders in July, 
1958. 

In many cases it may be possible for an 
existing legal aid organization now handling 
only civil matters to expand its operations so 
as to include the defense of criminal cases. 
Logically, this should be easier to accomplish 
than to set up a separate organization, starting 
from scratch. There are a number of prece- 
dents for such expansion. 

Lawyers and judges will no doubt con- 
tinue their interminable debate as to the rela- 
tive merits of the public defender and the 
voluntary defender systems.” Meanwhile, the 
wise community will select one or the other, 
as it chooses. Or, and this may prove to be 
the best method of all: a mixed private-public 
office. 


Criminal Cases 


In Buffalo and Rochester, N. Y., privately 
incorporated legal aid societies who have 
been handling oniy civil matters for many 
years under the direction of representative 
boards of directors, recently established 
branches handling criminal cases. The neces- 
sary funds were not available privately 
through Community Chest, and were obtained 
by municipal appropriation. Thus, these es- 
sentially private organizations receive some 
public support (as do many private hospitals, 
libraries, etc.) but retain full control of the 
operations, effectively insulating the staff 
attorneys from political pressures. One great 
advantage is that if either source of support 
should be cut off, the office could limp along 
with the other source until a solution is found. 

There is a wealth of wisdom in the recent 
observation by U. S. Supreme Court Justice 
Harlan that: 

“In the last analysis, legal aid representa- 
tion just like private representation depends 





7. e. g.. Dimock and Marden, “A Public Defender 
System for New York State?” 29 New York State 
Bar Bulletin, pp. 289-308, July, 1957. 
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not upon systems but upon the caliber of 
the individual that you get to do the job. 
I think that the debate between the private 
defender system and the public defender 
system is something that must be tempered 
by a recognition that all sources, public and 
private, must be drawn upon if we are 
going to attempt, we lawyers, to cover the 
job throughout this country in any such 
way as we would like to see it covered.” 
A well organized defender office will bring 
much satisfaction to the community it serves 
and to the great profession which it ennobles. 
In no other way, under modern conditions, 
can we be reasonably sure of fulfilling, in the 
defense of criminal cases, that great American 
ideal which has been so well expressed by 
U. S. Supreme Court Justice Brennan: 
“, .. to make it impossible for any man, 
woman or child in the United States to be 
denied the equal protection of the laws 
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simply because he or she is poor.” 

While the defender office, like the hospital 
clinic, should be supported by all elements of 
the community, through private subscriptions, 
tax funds or both, lawyers must take the 
leadership in planning the service and guid- 
ing its operation when established. That 
great lawyer, jurist and statesman, Charles 
Evans Hughes, put it to us squarely, when 
he said: 

“Whatever else lawyers may accomplish 
in public affairs, it is their privilege and 
obligation to assure a competent adminis- 
tration of justice to the needy, so that no 
man shall suffer in the enforcement of his 
legal rights for want of a skilled protector, 
able, fearless, and incorruptible.” 





8. Remarks at National Legal Aid luncheon held in 
New York City, July 15, 1957. 





The Practice of Law— Profession or Trade? 


In a recent decision, Conway-Bogue Realty 
Investment Company v. Denver Bar Associa- 
tion, 26 L. W. 2026, the Supreme Court of 
Colorado refused to enjoin a real estate 
broker from preparing (by completing stand- 
ard printed forms) in the regular course of 
its business various instruments affecting 
real property, such as deeds, mortgages and 
leases, even though doing so constituted the 
practice of law. The opinion contains this 
reasoning: 

Moreover, the practices sought to be en- 
joined are of at least 50 years uninterrupted 
duration, and a vast majority of the people 





HAROLD F. PORTER, JR. is an attorney for the 
Corps of Engineers, Department of Army, New York. 
A graduate of Cornell Law School, he served as a 
civilian attorney with the Military Government in 
Germany. 


By Harold F. Porter, Jr. 


of the state who buy, sell, encumber, and 
lease real estate have chosen real estate 
brokers rather than lawyers to perform the 
acts complained of. Though not control- 
ling, it is significant that the record is de- 
void of any instance in which the public 
or.any member thereof has suffered injury 
by reason of the act of any of the brokers. 

Also significant is the fact that the Legisla- 

ture has never taken any steps to prevent 

continuation of the alleged evil that the 
court is now asked to enjoin. 

This decision, charged with significance for 
the bar, clearly illustrates the thesis Justice 
Holmes set down in The Common Law. 

The life of the law has not been logic: 
it has been experience. The felt necessities 
of the time, the prevalent moral and politi- 
cal theories, intuitions of public policy, 
avowed or unconscious, even the prejudices 
which judges share with their fellow men, 
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have had a good deal more to do than the 

syllogism in determining the rules by which 

men should be governed. 

Logic in the Conway-Bogue case would 
have produced an injunction, perhaps reluc- 
tantly, but were the syllogism decisive, in- 
eluctably. Instead experience prevailed — for 
more than half a century the people of Colo- 
rado had been choosing real estate brokers 
for this work instead of lawyers and the court 
declined to disturb their ways. 

The bar, which sought the injunction, may 
incline to foreboding as it reflects on the 
practical effects this decision (though it goes 
but half-way) may have on lawyers, but ap- 
prehension is unwarranted. On the contrary, 
it should prove salutary to the profession. 
How it should prove so is the subject of these 
comments. 

The law is a learned profession and not a 
business or a trade. Roscoe Pound in The 
Lawyer from Antiquity to Modern Times 
pointed out the difference: 

There is much more in a profession than 

a traditionally dignified calling. The term 

refers to a group of men pursuing a learned 

art as a common calling in the spirit of a 

public service—no less a public service 

because it may incidentally be a means of 
livelihood. Pursuit of the learned art in the 
spirit of a public service is the primary pur- 
pose. Gaining a livelihood is incidental, 
whereas in a business or trade it is the en- 
tire purpose. 
Justice Frankfurter, concurring in Schware 
v. Board of Law Examiners of the State of 
New Mexico, 353 U. S. 232, defined in these 
words what “public service” implies for the 
legal profession: 
The bar has not enjoyed prerogatives; it 
has been entrusted with anxious responsi- 
bilities. The lawyer stands “as a 


shield” - . in the defense of right and to 
ward off wrong. 


Dean Pound and Justice Frankfurter were 
describing something far different from the 
engineer bartering his services, for example, 
or the merchant selling cotton or corn — they 
were reminding lawyers of the heavy price of 
professional prestige, the bar’s most valuable 
asset. Yet the popular notion of the bar is 
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that it is not a true profession at all but mere- 
ly a predatory occupation making use of pro- 
fessional trappings to augment its take. 
Lawyers have never succeeded in the quash- 
ing of this age-old taunt of self-interest. Why? 

One reason is the commercialization (usual- 
ly unwitting) of the law by lawyers — and 
the background of the Conway-Bogue case 
illustrates this well. If simple real estate in- 
struments can be prepared as satisfactorily 
by a real estate broker as by a lawyer, if the 
public is adequately protected at the same 
time, then that work is no longer professional 
in nature. It necessarily follows that any law- 
yer engaging in it descends to the market 
place where he competes with laymen for 
quasi-clerical work which they can not only 
perform as well as he but usually more cheap- 
ly. Where, then, is the “learned art”? the 
incidental livelihood? And if the lawyer goes 
a step further and seeks to bite off a piece of 
this trade for himself through resort to 
statutes prohibiting the unauthorized practice 
of law, what becomes of the “spirit of public 
service” and the “anxious responsibilities” 
without which his calling cannot qualify as a 
learned profession? Under such circum- 
stances these statutes amount to little more 
than special legislation favoring a particular 
segment of the business community and in 
subverting them to protect himself rather 
than the public (for whose benefit they were 
enacted) the lawyer sparks still further his 
own deprofessionalization. 

Preparing instruments affecting real pro- 
perty has not always been within the capacity 
of laymen. Seven centuries ago, when the 
bar was emerging during the reign of Ed- 
ward I, the complexities of feudal land tenure 
coupled with the illiteracy of the public left 
no one but the trained lawyer who could 
handle it. This situation did not change over- 
night but the progress «of a constantly de- 
veloping society has brought within the ken 
of more and more people an_ increasing 
variety of activities once limited to a select 
few. Routine conveyancing seems to be one 
of these in Colorado though this is not true 


(Continued on page 116) 








Justice mn the Arctic 


Fiyine 25,000 miles a year to bring justice 
to the people of Canada’s Northwest Terri- 
tories is no novelty to Justice J. H. Sissons 
and his three assistants who make the trip 
twice yearly by single-engined Otter aircraft 
equipped with skis in winter and floats in 
summer. As judge of Canada’s Territorial 
Court and deputy judge of the Yukon Terri- 
torial Court, Justice Sissons has jurisdiction 
over forty per cent of the land area of Canada, 
an area equal to half the land area of the 
entire United States. 

With his magistrate, clerk of the court, 
court reporter and the Crown prosecutor, who 
usually travels with the party, Justice Sissons 
covers a circuit which includes flying from 
Yellowknife north to the Arctic coast, east 
through the settlements near the Distant 
Early Warning radar sites, and, after reach- 
ing Baffin Island, back westward to Cape 
Dorset and Baker Lake. The trips are made 
in March and August. Five to fifteen separate 
trips are also made yearly by the group when 
special cases come up that demand their 
services, 















JUSTICE J. H.. SISSONS, judge of Canada’s Terri- 
torial Court of the Northwest Territories and deputy 
judge of the Yukon Territorial Court. 


Before the circuit court was established 
two years ago, the area was served by a 
makeshift type of legal justice. Minor offenses 
were tried by local magistrates, many of 
them untrained. For major crimes a magis- 
trate had to be brought in and prisoners 
languished in jail for long periods. 

The justice, whose home base is in Yellow- 
knife, has had nearly thirty years court experi- 
ence, twenty-five have been spent in the re- 
mote area near Yellowknife. He has presided 
at several “mercy killing” cases in which 
Eskimos were accused of killing their elderly 
relatives, but the court was not able to estab- 
lish guilt as it is customary for older men 
and women who have outlived their useful- 
ness to commit suicide. Most of his cases, 











JUDICIAL PARTY, including Justice Sissons, second 
from left, get ready to embark aboard plane on their 
circuit over the frozen Northwest Territories of 
Canada. The men’s sleeping bags are piled in the 
corner. 
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however, are the routine work of legalizing 
family relationships, adoptions and other less 
dramatic work. 

One unusual case tried by the justice last 
May was that of an Eskimo accused of 
murdering another Eskimo during a New 
Year's “happy home-brew party” in a snow 
house on Flagstaff Island in Queen Maud 
Gulf of the Arctic Ocean in the vicinity of 
Perry River. Thirty Eskimos, the entire settle- 
ment, were present and in addition to drinking 
the brew, the group danced to drums, played 
and wrestled. There was bad feeling between 
two of the Eskimos, a storekeeper, who had 
caught the sons of the other stealing goods 
from him and made them return the property. 


JUSTICE IN THE ARCTIC 


JUSTICE SISSONS hands over a four-year-old Indian 
boy, Willie Thomas, to his father after bringing him 
by plane from the hospital at Aklavik to his home 
in Old Crow. The youngster underwent an eye 
operation and had been waiting four months to get 
home. 





CIRCUIT ROUTE followed twice yearly by Justice 
Sissons and his court is marked on map showing 
Northwest Territories of Canada. The circuit area 
is equal to one half the land area of the United States. 


Because he considered the storekeeper “rich,” 
the other Eskimo was angry with him. During 
the party he cornered the storekeeper, and, 
in self defense, the storekeeper stabbed him 
in the abdomen. The injured man did nothing 
for his wound, continued eating and soon 


died. 
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The trial was conducted at Cambridge Bay 
on Victorial Island near the scene of the crime. 
As Justice Sissons described the procedure, 
“Care was taken to see that the accused had 
a fair trial. Able defense counsel experienced 
in the North was appointed and paid by the 
Crown.” The Department of Northern Affairs 
and National Resources also sent a Northern 
Service Officer to give the accused assistance. 
The six man jury brought in a verdict of “Not 
guilty.” The accused through his interpreter 
thanked the jury and the court for a fair trial. 
But, as Justice Sissons commented on the case, 
“T am sure he had more in mind than the fact 
that he was acquitted. He probably would 
have smiled and thanked us if he had been 
found guilty and sentenced to death.” 

In describing how his court is established 
at the various remote points, Justice Sissons 
said, “We set up court on our trips in strange 
makeshift places. At present we have a 
regular courtroom only at Yellowknife. At a 
few points there are halls which we use. We 
also make use of schools. Often we use Royal 
Canadian Mounted Police barracks. We have 
sat in Quonset huts and in the living rooms 
and kitchens of private homes. The R.C.M.P. 


Vol. 41, No. 4 


and court officials endeavor to make where 
we sit look like a courtroom and they do a 
pretty satisfactory job. We gown and follow 
all court formalities. The flag is flown out- 
side, usually stuck in a snow bank.” 

Among the principles that Justice Sissons 
is trying to establish in his far-flung jurisdic- 
tion are justice for all, trial by jury with no 
race discrimination for those serving on the 
juries, the right to a defense attorney ap- 
pointed by the Crown for the destitute and 
the right of appeal as high as the Supreme 
Court of Canada. 

The justice, who is in his mid-sixties, was 
born in Orillia, Ontario, and was first a school 
teacher in Ontario, then a law student in 
Edmonton, Alberta, before being admitted to 
the bar in 1921. He was first appointed judge 
of the District Court of Southern Alberta in 
1946 and received his present appointments 
in 1955 and 1956. 

As he makes his flying trips to bring speedy 
justice to the North, Justice Sissons is estab- 
lishing a precedent for his successors to 
follow in breaking trail where no judge has 
gone before. 





Ameruan Bar Foundatwn Group Favors 
Retention of Courtroom Publicity Restrants 


After a study of 18 months the Special 
Committee on Canons of Ethics of the Ameri- 
can Bar Foundation has recommended that 
there be no change in the prohibition against 
photography, broadcasting and televising of 
court trials as now contained in Canon 35 of 
the American Bar Association Canons of 
Judicial Ethics. The only recommendation of 
the committee is that the phraseology of 
Canon 35 be revised. 

Following is the text of the news release 
issued by the American Bar Foundation: 

“The report is the result of an extensive 
study of publicizing courtroom proceedings 
in the light of modern photographic and 
broadcasting equipment and techniques. The 
committee concludes that in spite of improved 


picture reporting methods, the presence of 
cameras and _ broadcasting paraphernalia 
inevitably creates visual and psychological 
distractions which have no justification in a 
court of law. The proposed rule would not 
apply to ceremonial occasions such as natu- 
ralization proceedings. 

“A committee of nine prominent lawyers 
and judges, under the chairmanship of Judge 
Philbrick McCoy of the Superior Court of 
Los Angeles County, conducted the study for 
the American Bar Foundation, a legal research 
agency, at the request of the American Bar 
Association. 

“The report will be presented for considera- 
tion of the House of Delegates of the Ameri- 
can Bar Association at a meeting in Atlanta, 
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Ga., next February 24-25. 
“Following is the form of Canon 35 as the 
special committee recommends it be revised: 


Canon 35. Conduct of Court Proceedings 


The purpose of judicial proceedings is to 
ascertain the truth. Such proceedings 
should be conducted with fitting dignity and 
decorum, in a manner conducive to undis- 
turbed deliberation, indicative of their im- 
portance to the people and to the litigants, 
and in an atmosphere that bespeaks the 
responsibilities of those who are charged 
with the administration of justice. The tak- 
ing of photographs in the courtroom during 
the progress of judicial proceedings or 
during any recess thereof and the trans- 
mitting or sound-recording of such pro- 
ceedings for broadcasting by radio or 
television introduce extraneous influences 
which tend to have a detrimental psycho- 
logical effect on the participants and to 
divert them from the proper objectives of 
the trial; they should not be permitted. 

Proceedings, other than judicial proceed- 

ings, designed and carried out primarily as 
ceremonies, and conducted with dignity by 
judges in open court, may properly be 
photographed in or broadcast from the 
courtroom with the permission and under 
the supervision of the court. 
“The committee cites five principal reasons 
why it believes courts should not permit 
actual trials to be photographed or broadcast. 
They are: 

1) Judges should be free from avoidable 
‘distractions or disturbances that are inimi- 
cal to judicious conduct.’ It would impose 
upon the judge the ‘additional impossible 
functions of impresario, producer and 
censor’ to make him responsible for deter- 
mining what photographic and broadcasting 
equipment should be allowed in the court- 
room, and to preserve decorum in the pres- 
ence of representatives of competing media 
during a trial involving wide public interest. 

2) The judicial function occupies a 
unique place in our society, and has none 
of the attributes of ‘ceremony, spectacle or 
entertainment.’ The report adds: ‘The judi- 
cial power of the government is vested in 
the courts for but one purpose. That pur- 
pose is to determine the rights and duties 
of all who may properly come within their 
jurisdiction.’ 

3) A trial is no less public because of the 
exclusion of cameras and broadcasting equip- 
ment. It is beyond argument that. . . the 
courtroom must at all times be open to the 
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public, including the representatives of all 

established media of communication. Trials 

will continue to be public as long as we 
maintain our present form of government. 

Exclusion from the courtroom of cameras 

and the mechanical equipment of broadcast- 

ers has not made trials one whit less public 
then they were a century ago. 

4) Photographing and broadcasting of 
trials inevitably introduce extraneous influ- 
ences which tend to have a detrimental 
psychological effect on the judge and jury 
as well as on the litigant, his lawyer and 
the witnesses, and to divert them from the 
proper objectives of the trial. 

5) Judges should not be placed in the 
roles of censors. Referring to a ruling last 
year of the Colorado Supreme Court, which 
allows judges in that state to decide whether 
portions or all of certain trials are to be 
photographed or broadcast, according to 
their judgment in specific cases, the group 
said, ‘Certainly, the press itself would be 
the first to condemn any such censorship 
of broadcasters as is implicit in the Colo- 
rado rule. . . . No trial judge, mindful of 
his lawful duties and responsibilities, would 
wittingly place himself in the position of 
censor. Certainly no trial judge should be 
expected to interrupt the orderly trial of 
a case before him to ascertain whether the 
jurors or witnesses object to having their 
photographs taken, or to ascertain whether 
witnesses object to having their testimony 
broadcast.’ 

“Distinctions should be drawn between 
court trials and other ‘public events,’ such as 
political conventions, congressional commit- 
tee hearings, the inauguration of a President, 
or even church services. 

Of inaugurations, coronations and reli- 
gious services it is enough to observe that, 
like the formal portions of naturalizations 
which are designed and carried out in court 
as a ceremony, they also are designed and 
carried out as ceremonies. No such cere- 
mony, with all its essential dignity and 
serious nature, is in any wise comparable 
to the trial of adversary proceedings in a 
court of justice. 

“The committee made clear that Canon 35, 
as well as all other Judicial Canons, is in- 
tended to be a guide for proper conduct of 
court proceedings by judges. The Canon in 
its present form has been enacted into law 
in some states, and adopted as a rule of court 
by the supreme courts of some others. It has 
been in effect since 1937. 
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“It is sometimes suggested that the organ- 
ized bar has no right to ‘legislate’ or to 
dictate to the courts concerning the use of 
cameras and the paraphernalia of broadcasters 
in the courtroom,” the report said. “In adopt- 
ing or restating such canons, the Association 
does not undertake to legislate, but rather 
to express the collective views of its members 
and, through their representation in the 
House of Delegates, the views of the organ- 
ized bar and the judiciary throughout the 
nation.” 

Although some courts have not adhered to 
the views of the bar as set forth in Canon 35, 
many state supreme courts have declined to 
relax the present rule and the federal courts 
have always banned cameras and microphones 
under the rules of criminal procedure adopted 
by the Supreme Court of the United States. 

In addition to Judge McCoy, members of 
the special committee drafting the report 
were: O. S. Colclough of Washington, D. C., 
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dean of faculties, Washington University, 
formerly Judge Advocate General of the 
United States Navy; Shelden D. Elliott of 
New York City, New York, director of the 
Institute of Judicial Administration, professor 
of law, New York University, School of Law; 
James D. Fellers, Oklahoma City, Okla., 
attorney-at-law, national chairman, Junior Bar 
Conference, 1946-1947; Arthur Littleton of 
Philadelphia, attorney-at-law, president of the 
National Conference of Bar Presidents, 1957; 
the Hon. Emory H. Niles of Baltimore, chief 
judge, Supreme Bench of Baltimore City; the 
Hon. Frank P. Weaver of Olympia, Wash., 
justice, Supreme Court of Washington. 

Henry S. Drinker of Philadelphia, who is 
chairman of the Committee on Professional 
Ethics and Grievances of the ABA, and 
Thomas J. Boodell of Chicago, chairman of 
the Committee on Unauthorized Practice of 
Law of the ABA, were ex-officio members of 
the committee.” 





(Continued from page 111) 


Profession or Trade? 


everywhere in the country and even in that 
state the court did not find real estate 
brokers qualified to prepare involved instru- 
ments. But at least where filling in standard 
printed forms is all that is required, Colorado 
real estate brokers are as competent as law- 
yers and even though by statute this consti- 
tutes practicing law, it has not been of pro- 
fessional grade for over fifty years. Lawyers 
engaging in it have been employed in com- 
mercial instead of professional work —a cir- 
cumstance that cannot fail to have sapped 
steadily the prestige of the bar in that state. 
Like conditions elsewhere import like results. 

The bar cannot hope to advance its pres- 
tige or even maintain its status as a profes- 
sion unless those of its members professing 
to practice law limit their practice to purely 
professional work—to those special activi- 
ties which they as members of a learned pro- 
fession alone can perform. There is no merit 
to the distinction the Colorado Supreme 


Court drew between customers of brokers * 


and the general public. Whenever the pub- 
lic is as adequately served by laymen as by 
lawyers the services rendered do not magical- 
ly attain professional dignity because the per- 
son seeking it chances not to be a broker's 
customer! The bar should continuously 
assess and reassess the constantly changing 
conditions in the society to which it belongs 
— “the felt necessities of the time”. It should 
acknowledge the shifting of activities in and 
out of the professional category and adjust to 
these transitions no less aptly than, for ex- 
ample, the clergy conceded the loss of its 
monopoly of law practice to the civil bar. 
Any other attitude would be at best a delay- 
ing action—at worst a repudiation of the 
tenet upon which depends its claim to recog- 
nition as a learned profession. Regardless of 
tradition or short-term economic advantage, 
the lawyer should shun any work that has 
become deprofessionalized — otherwise he ex- 
poses himself to a like fate. 





Federal Rule-Making By 





Judicial Conference Is Proposed 


The Section of Judicial Administration of 
the American Bar Association conducted a 
timely program on rule-making at the regional 
meeting of the bar in Louisville last month. 
The participants in a panel discussion, Justice 
Stanley Reed, Chief Judge John D. Biggs, 
Professor James W. Moore and Thomas Scan- 
lon, member of the bar, each endorsed a 
proposal to bring the Judicial Conference of 
the United States into the rule-making process. 
In its annual report to Congress, made public 
as we go to press, the Judicial Conference 
itself has endorsed the proposal and requested 
its enactment into law. The Journal has 
often pointed out the need for a permanent 
body to conduct a continuing study of the 
rules of practice and procedure in the federal 
courts and this is the answer of the Confer- 
ence. 

The chief justice, who is the chairman of 
the conference, in explaining the proposal, 
said: 

“I am heartily in favor of the proposal to 
bring the Judicial Conference of the United 
States into the rule-making process of the 
Supreme Court... . 

“The existing personnel and facilities of 
the Supreme Court are in no sense ade- 
quate to the great responsibility for rule- 
making in the fields of civil and criminal 
procedure, admirality, bankruptcy and tax 
appeals. The staffs of the justices consist 
only of personal secretaries, messengers and 
law clerks, the latter changing annually in 
most instances. With the ever increasing 
length of our calendars it becomes more 
difficult for any of the members of the 
court to give continuous attention to the 
spade work essential to the formulation of 
new rules and amendments to existing rules. 

“On the other hand, if the primary re- 
sponsibility should be shifted to the Judicial 
Conference, that organization, properly 
staffed, and composed as it soon will be of 
members of both the courts of appeals and 
the district courts of each circuit, would be 
in a position to know whether there was 


need for change. It would also be in a 

position, through the most interested and 

best equipped judges in the federal system, 
to consider what changes might be neces- 
sary. It would also be able to select the 
most capable and interested members of 
the profession from the various circuits for 
assistance and advice, and the judicial con- 
ferences of the circuits could and should 
afford an open forum for discussion of all 
proposals. In this manner, the bar will not 
only have an active but a most important 
part in the formulation of the rules, thus 
permanently eliminating the possibility of 
the lawyers not being adequately consulted 
in the process. The Administrative Office, 
properly headed and amply staffed, could 
service all the committees which may be 
appointed and help greatly to make the 
rule-making process a continuing one. 

“The responsibility of the Supreme Court 
will not be lessened. It will merely be 
given the benefit of the advice and assist- 
ance of the law schools, the bar and the 
judges of the federal district courts and the 
courts of appeals before making its deter- 
minations. It will always be certain that all 
proposals will have been thoroughly can- 
vassed, and when the question is controver- 
sial, the court will then approve, disapprove 
or modify the proposed changes recom- 
mended by the Judicial Conference, and 
the approved changes will be transmitted 
to the Congress as presently provided for 
under the law.” 

In its report the conference attached a form 
of bill which amends 28 U.S.C. {331 and 
directs the Judicial Conference to “also carry 
on a continuous study of the operation and 
effect of the federal rules of practice and 
procedure now or hereafter in use as pre- 
scribed by the Supreme Court . ” and 
recommend “such changes in and additions 
to those rules as the Conference may deem 
desirable . . . to the Supreme Court for its 
consideration and adoption, modification or 
rejection.” 





























The March of Progress 





Ohio Lawyers Endorse 
Judicial Selection Reform Plan 


Nearly two-to-one approval of a proposed 
change in the method of selecting Ohio judges 
advocated by the Ohio State Bar Association 
has been registered in a referendum of Ohio 
lawyers conducted by the Association. A 
tabulation of ballots received up to November 
22 showed 3,067 in favor and 1,750 opposed. 

The plan would provide, in brief, for ap- 
pointment of judges by the governor from a 
list of nominations submitted by a state-wide 
representative commission, with tenure there- 
after subject at regular intervals to vote of 
the people. 

Members of the house of delegates of the 
Nebraska State Bar Association at their recent 
Omaha meeting voted to renew efforts to 
change the method of selecting judges in 
that state. A proposal for a plan similar to 
that of Missouri was advanced a few years 
ago but failed to get before the voters because 
of lack of sufficient signatures on the initiative 
petitions. The 1957 resolution suggested the 
possibility of making the plan applicable 
initially only to the two metropolitan com- 
munities of Omaha and Lincoln, and else- 
where on a local option basis. 





Court Reorganization 
Progress in Various States 


The Iowa State Bar Association is laying 
groundwork for an informed public as a basis 
for getting its court reorganization plan 
through the legislature in 1959. It is advo- 
cating a unified state court system, elimination 
of justices of the peace, and establishment of 
an administrative judge for each district, plus 
a statistician to aid in studying and con- 
trolling the flow of judicial business. 

The American Civil Liberties Union has 
endorsed the Illinois judicial amendment 
which is to go before the voters in November, 
1958. It had previously been endorsed by 
many other civic groups, including the Illinois 
and Chicago bar associations. Actively op- 


posing it is the Illinois Justices, Police 
Magistrates and Constables Association, which 
has engaged a professional fund-raising or- 
ganization and is selling safety stickers to 
merchants in various downstate cities to raise 
money for its campaign against the amend- 
ment. 

Fifteen laymen are being added to the 
15-man committee of the North Carolina Bar 
Association which is engaged in a compre- 
hensive study of the administration of justice 
of that state. The membership is being broad- 
ened in order to enlist the ideas and sugges- 
tions of laymen and to win wider public 
cooperation. Recommendations will be made 
to the next general assembly. 

Connecticut's oft-studied judicial system is 
to have yet another study during the next 
year, by a 12-man subcommittee of the 
judiciary committee of the state legislature. 
Chairman Erving Pruyn has promised a 
thorough top-to-bottom inquiry, touching all 
phases of the judicial system and its opera- 
tion. Attention in the past has centered 
largely in the minor courts. 

Study commissions appointed by the legis- 
lature of West Virginia and the governor of 
Kansas are investigating the need for general 
constitutional revisions in those states. 





Twelve States Change 
Judicial Retirement Provisions 


Recent legislation affecting judicial retire- 
ment provisions: 

Alabama — Retirement compensation of ap- 
pellate and circuit court judges was increased 
from $4,000 to $5,200, and in Montgomery 
County to $6,000. Minimum years of service 
required was lowered from 15 to 13. 

Arizona — Minimum years of service re- 
duced from 20 to 12, or to 10 in case of 
mental or physical disability, amount of pen- 
sion to be pro-rated in proportion to years. 

Georgia — Minimum years of service for 
superior court judges reduced from 20 to 14, 
with service as solicitor general of the judicial 
circuit or as city or county judge counted, 
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provided there has been at least five years 
as superior court judge. 

Indiana — All judges may retire at 65 after 
12 years service at one-half last salary, maxi- 
mum $4,000. 

Massachusetts —Supreme and __ superior 
court judges appointed before July 31, 1956, 
retain freedom of choice as to date of retire- 
ment without losing pension rights. Judges 
appointed after that date may retire at age 
70 or not, but if they do not they forfeit their 
right to a pension. 

North Dakota — Retirement age (70) and 
minimum years service (18) changed to the 
following: Age 65 with 20 years service, 
66 with 18, 67 with 16, 69 with 12 or 70 with 
10 years service. 

Oklahoma — Judges of supreme court, court 
of appeals, district and superior courts may 
retire at 65 after 10 years service, at 70 after 
8 years service, or after 20 years regardless 
of age, receiving three-fourths of last salary 
as retirement pension. 

Pennsylvania — Judges may retire after age 
60 and receive up to 80 per cent of last salary. 

Tennessee — Judges’ pensions are to be 
computed on the basis of salaries currently 
in effect instead of at time of retirement. 

Utah — Supreme and district court judges 
may retire at 70 after 10 years service or 
after 20 years regardless of age; also after 
10 years if disabled. Pension set at $350 
per month. 

Vermont —Supreme and superior court 
judges with 12 to 18 years of service will 
receive two-fifths salary in addition to benefits 
of state retirement plan and federal social 
security; those with 18 to 24 years, three- 
fifths; 24 to 30 years, four-fifths; over 30 years, 
full pay. 

Washington — Minimum 
from 18 to 10 years. 


service reduced 





Federal Judicial 
Retirement Legislation 


Two laws affecting federal judicial retire- 
ment were enacted by the 85th Congress. 
H.R. 110, Public Law 85-261, approved 
September 2, 1957, provides that whenever 
a judge eligible to retire for disability does 
not do so, and a certificate of disability is 
presented to the president and the president 
finds that the judge is unable to discharge his 
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duties by reason of such disability and that 
the appointment of another judge is neces- 
sary, the appointment may be made, and the 
vacancy later caused by the death, resignation 
or retirement of the disabled judge will not 
be filled. 

H.R. 3818, Public Law 85-219, provides for 
the maintenance by the Chief Justice of the 
United States of a roster of retired judges 
who are able and willing to undertake special 
judicial duties from time to time. This roster 
is to be known as the Roster of Senior Judges, 
and any retired federal judge may ask to 
have his name included on it. 

H.R. 985, as amended in the House, would 
require the chief judge of a circuit or district 
court to relinquish such duties at the age of 
75. It is pending before the Senate Judiciary 
Committee. 

H.R. 3392, which would make provision in 
case of a judge who does not retire at 70 
similar to that of H.R. 110 in case of the 
disabled judge, is pending before the House 
Judiciary Committee. 


Arbitrary Retirement 
Age Is Denounced 


Compulsory retirement based on age alone 
was denounced by Dean David E. Snodgrass 
of the University of California’s Hastings 
College of Law in an address before the 
Oregon State Bar Association. 

“Chronological age,” he said, “is not the 
test of when a person should be retired. 
Biological age should be the determining 
factor. One man is too old to do effective 
work at 55 or 60. Another has not even 
reached his peak at 65.” 

Hastings is known for its practice of hiring 
as faculty members retired teachers from 
other law schools throughout the country. 

During the meeting the Oregon lawyers 
approved a proposal to go before the voters 
next year empowering the supreme court to 
appoint retired judges to temporary service. 


Congestion Increases 
In Federal District Courts 

A flurry of newspaper comment all over the 
country followed the announcement of the 


Administrative Office of the United States 
Courts that federal court congestion was be- 
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ing aggravated by a rise in the number of 
civil cases filed. The number for the year 
which ended last June, 57,279, was nearly 
3,000 greater than for the previous year. The 
papers agreed almost in unison that Congress 
should heed the recommendation of the 
Judicial Conference of the United States for 
creation of 35 new judgeships. 

In an effort to break the log jam of 4,000 
pending cases in the U. S. District Court in 
Philadelphia, Chief Judge William H. Kirk- 
patrick last month started a “blitz” campaign, 
with every judge, for the first time in the 
history of the court, at work on civil cases. 
Meanwhile, the largest and busiest federal 
court of them all, the Southern District of 
New York, proved to be the exception, with 
continuation of the progress reported by 
Judge Irving R. Kaufman in an article in the 
Journal a year ago. From a backlog of 10,335 
cases two years ago, that court is now down 
to 821. 

Reorganization of the calendar system and 
use of pre-trial procedure are credited by 
Presiding Judge William T. Sweigert of the 
Superior Court of San Francisco for a 20-per- 
cent decrease in that court’s backlog during 
the past nine months; and pre-trial is credited 
with helping to bring about a seven per cent 
reduction in Los Angeles. New rules to speed 
trials have been announced by the Supreme 
Court of Indiana, including an order that 
complaints be served along with summons. 





New Jersey Starts New Divorce 
Procedure, Endorses Family Court 


A new divorce procedure was inaugurated 
in ten New Jersey counties about three 
months ago on a three-year trial basis. The 
plan, patterned after the one used in Los 
Angeles County, California, was adopted by 
the Supreme Court of New Jersey on the 
recommendation of the Committee on Rules. 

Procedure calls for all divorce, annulment 
or separate maintenance actions involving 
minor children to be referred to a standing 
master of the Supreme Court for an attempt 
at reconciliation. Instead of a complaint de- 
tailing grounds for divorce being filed, a 
“simple complaint” is used, and, if reconcilia- 
tion is effected, the complaint is kept on an 
inactive status for six months. Should the ef- 
fort fail, an amended complaint is filed and 
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the case continued. 

Two men, Dr. Charles F. Marden of Rut- 
gers University, who has taught courses on 
marriage and the family at Rutgers Uni- 
versity for 15 years, and Gerald A. Tracey, 
who was assistant superintendent of the Dis- 
trict of Columbia Receiving Home for 
Children, are serving as reconciliation masters. 

In a separate recommendation, the Grand 
Jury in New Jersey has suggested the estab- 
lishment of a Family Court within the frame- 
work of the present Superior Court but as 
a separate division. The court would have 
jurisdiction in all matters of relations between 
husbands and wives, mothers and fathers, 
parents and children, including assaults, de- 
sertion, neglect, abuse, delinquency, bastardy 
and adoption, but would not have jurisdic- 
tion in divorce or annulment. 





Illinois to Modernize 


A seven-man committee has been named by 
the matrimonial law section of the Illinois 
State Bar Association to draft a moderniza- 
tion and revision of the state family law, with 
provisions for setting up family courts to hear 
all cases dealing with family problems. A 
new law has transferred jurisdiction over 
cases dealing with youngsters of seventeen 
from the Municipal Court to Family Court in 
Cook County. Offenders in Municipal Court 
are treated as criminals, while those in 
Family Court are treated as delinquents. 

The Arkansas Municipal Judges Council 
has recommended to the Arkansas Bar Asso- 
ciation that a study be made with a view to 
establishment of a special court to handle 
domestic relations, juvenile and family prob- 
lems. 

A 90-day cooling off period, counseling 
service by the court and encouragement of 
similar services by other agencies, and power 
to require security for enforcement of alimony 
and property settlement orders are features of 
a proposed new divorce law drafted by the 
Colorado Bar Association. 

Payment of support money directly into 
court, to facilitate better control and enforce- 
ment of support payments, has been recom- 
mended by a special commission in Connecti- 
cut. Such a practice is now followed in 
Wisconsin and Michigan. 
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Miscellaneous 


Minor improvements in the Michigan 
justice of the peace system were enacted by 
the 1957 legislature in the midst of a swelling 
chorus of demands that Michigan follow 
Ohio’s lead and abolish the justice courts 
completely, substituting for them a modern 
system of county and municipal courts. 


The 1957 legislation provides for new 
docket sheets and receipt forms, and prohibits 
justices from garnisheeing wages prior to 
entry of judgment. 

Senate Democratic leader John B. Swain- 
son, Detroit, has said he would sponsor legis- 
lation to put justices of the peace on salary 
and require them to pass legal examinations 
or else abolish the office and replace it with 
a system of regional courts. 

A proposal for an intermediate court of 
appeals was given an overwhelming vote of 
approval at the recent annual meeting of the 
State Bar of Michigan. Such tribunals now 
exist in about a dozen of the states, including 
Florida, which amended its constitution to 
provide for them just a year ago. 

The State Bar of Nevada at its annual meet- 
ing recommended that the legislature author- 
ize adoption by the supreme court of new 
rules of criminal procedure. 

Laws requiring that all meetings of tax- 
supported bodies be open to the public were 
passed by the Illinois and Kansas legislatures 
during the recent sessions. Certain exceptions, 
such as deliberations of pardon and parole 
boards, were included. 

Revision of the canons of professional ethics 
to make it unprofessional for lawyers to make 
a statement to press, radio or television relat- 
ing to pending or anticipated court proceed- 
ings which might prejudice or interfere with 
a fair trial was asked in a resolution adopted 
at the State Bar of California annual meeting. 

A Georgia legislative committee is at work 
shaping up proposals for a far flung but 
workable expansion of that state’s probation 
system. The new plan, scheduled for presen- 
tation to the next General Assembly, provides 
for statewide modernization for juvenile de- 
linquency cases, additional probation officers, 
a network of regional detention homes for 
juveniles and establishment of family courts 
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to be operated as a division of Superior 
Court. 

Governor Harriman of New York has ap- 
pointed a committee headed by Mathias F. 
Correa, former United States Attorney, to 
study and make recommendations for a com- 
plete overhaul of the state’s parole system. 

Following endorsement of integration by 
the New Jersey State Bar Association at its 
annual meeting, members of the bar are 
voting by mail on the question. Deadline for 
the mailed ballots has been extended to 
February 28 in order for all members to have 
a chance to vote. 

Should a majority of votes be cast for 
integration, a petition will be presented to 
the Supreme Court. In 1937 when the first 
major integration step was taken by the asso- 
ciation and a petition presented to the court, 
the court denied the petition on the ground 
that a substantial number of the bar opposed 
integration. 








Items in Brief 











THE CONTINUING EDUCATION series 
of The State Bar of California offered 
through the facilities of University Extension 
have attracted 6,000 lawyers or nearly one- 
third of the 18,000 lawyer-population in the 
state. Practice handbooks which give recent 
significant legal developments, annotated 
legal forms, and other explanatory materials 
help make the courses popular. 


THE FEE SYSTEM of compensating Ken- 
tucky justices of the peace will be a thing 
of the past after January 5. The decision of 
the court of appeals invalidating the fee sys- 
tem was made nineteen months ago but the 
effective date delayed in order for present 
magistrates’ terms to expire. Since no provi- 
sion has been made for paying the justices, 
the matter will probably come before the 
general assembly which also meets in January. 


CANADIAN COURTS may act as censors 


if a revision of laws affecting the importa- 
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tion of questionable books and magazines 
goes into effect. The Conservative Govern- 
ment is planning to have the changes intro- 
duced in this fall’s session of Parliament. At 
present customs officers submit literature to 
the minister of national review for review. 
This practice would have to be changed by 
law and also a tightening of the Criminal 
Code restrictions against sale of obscene pub- 
lications made. 


WISCONSIN STATE BAR, which became 
integrated last January, boasted 6,147 mem- 
bers in July, six months after integration. The 
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Wisconsin Bar Association, which was not 
integrated, reported last year having only 
3,440 members. 


DENVER residents acted as “judges” of 
the municipal courts for a week this fall. 
Citizens were invited to become spectators at 
regular court sessions and were given a ques- 
tionnaire to mark after seeing the courts in 
action. They judged the court on such points 
as its appearance, decorum of judges, lawyers 
and witnesses, protection of defendants’ rights 
and appropriate fines. 





Constitutonality of Recess Appointments 
of Judges to Federal Bench Doubted 


[The following article by Anthony Lewis 
appeared under a Washington date line in 


the New York Times.] 

A number of lawyers and law professors 
have raised serious questions about the prac- 
tice of giving recess appointments to federal 
judges. 

A recent example was the appointment of 
Leonard Page Moore to the United States 
Court of Appeals for the Second Circuit, an 
important bench. Those who question the 
policy have nothing ill to say of Mr. Moore. 
In fact they strongly praise him. They ques- 
tion the principle. 

Mr. Moore was nominated to the Second 
Circuit by President Eisenhower last March 
19. The Senate took no action on the nomina- 
tion. After Congress adjourned Mr. Moore 
was given a recess appointment. He took his 
seat on the bench September 9. 

His district covers Vermont, Connecticut 
and the northern, southern, western and east- 
ern districts of New York State. 

Mr. Moore can now serve at least through 
next session of Congress. If rejected or 
ignored by the Senate, he must resign at the 
end of that session. 


If confirmed by the Senate, Mr. Moore can 
remain a federal judge, in the language of 
the Constitution, “during good behavior.” 
That means for life. 

It is the constitutional provision for life- 
time judicial appointments that is at the 
heart of the question raised about recess 
judges. Evidently, the purpose of the lifetime 
appointments was to insure the judge’s inde- 
pendence of mind. 

In the Federalist Papers, Hamilton spoke 
of an independent judiciary as one of the 
objects of the framers of the Constitution. 

It is the fear of some lawyers now that 
Federal judges serving under “temporary 
commissions” — recess appointments — cannot, 
as Hamilton suggested, maintain the ideal 
independence of mind. 

It is inevitable, they say, that a judge who 
knows he is going to be questioned soon by 
the Senate Judiciary Committee is going to 
measure his decisions against that fact. Would 
such-and-such a result be too controversial? 
Should he delay or temporize? 

One judge who declined a recess appoint- 
ment explained privately: “I do not think a 
judge should have to look over his shoulder 
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to see whom he may be offending by his 
decision.” 

It has not been contended that recess ap- 
pointees will necessarily go one way or the 
other in considering cases. They might well 
bend over backward not to appear concerned 
about a confirmation. But the assertion is that 
they are bound to have the possibilities in 
mind. 

Professor Henry M. Hart, Jr., of the Har- 
vard Law School has suggested that recess 
judicial appointments violate at least the spirit 
of the Constitution. His argument is that the 
Constitution guarantees litigants a trial before 
lifetime judges. 

More than fifty present federal judges first 
went on the bench on recess appointments. 
These included appointees of the Coolidge, 
Hoover, Roosevelt, Truman and Eisenhower 
administrations. 

The most notable recent recess appointees 
have been Chief Justice Earl Warren and 
Associate Justice William J. Brennan, Jr., of 
the Supreme Court. Both sat and heard cases 
for many months before their confirmation. 
Both were subjected to public attacks of 
various kinds during that interim period. 

Should a recess judge fail of confirma- 
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tion eventually, his decisions would stand — 
but certainly under a cloud. 


Chief Justice Rejected 


Examples of recess appointees who were 
later rejected by the Senate go back to the 
second chief justice of the United States, 
John Rutledge. He was nominated by Presi- 
dent Washington on July 1, 1795, took his 
seat on August 12 of that year, sat in two 
cases but was rejected by the Senate on 
December 15, 1795. 

The most recent examples apparently were 
three district court judges named by President 
Truman. Two served more than a year on 
the bench but were eventually rejected by 
the Senate. The nomination of the third was 
withdrawn after he had been a judge for 
more than a year. 

The problem is not, however, an easy one 
for the Justice Department and the White 
House to solve. 

The Senate Judiciary Committee in recent 
years has been extremely slow in processing 
many judicial nominations. Since court calen- 
dars are crowded, vacancies left unfilled for a 
year or more may help produce severe con- 
gestion. 











The Reader’s Viewpont 








“Justice for the Mentally Ill’— 
Additional Proposals 


I have completed reading your article in 
the August issue of the Society’s Journal. You 
solicited “response and comments.” Because 
I am both a law school graduate (not yet 
admitted to the bar) and have served time in 
mental institutions on two occasions, I feel 
that I am in a position to have some ideas 
worthy of consideration concerning the sub- 


ject matter of your article. 
I would like to make the following pro- 
posals: 

1. For commitment, there should be a 
proven overt act done by the individual as 
the basis for his confinement. The view that 
one should be confined before he commits 
an act, as a preventative measure, exposes 
any neurotic or non-conformist to possible 
or even probable commitment. Imperfect 
society contains much too much stupidity, 
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malice, greed and intrigue to justify over- 
simplified methods of conmitment. 

2. These acts should be prior to his 
confinement. No genuine measure of a 
man’s normalcy is obtainable when he is 
seized from his environment and cast into 
a locked ward with abnormal people. 

3. Each person undergoing commitment 
should have a fair trial and right to counsel. 
The burden of proof should be on those 
protesting his normalcy. He should have a 
right to face these people and they should 
be subject to cross examination. If the in- 
dividual cannot afford an attorney, the 
court should provide him with one. I know 
this sounds a lot like criminal proceedings. 
However, is a man’s imprisonment any less 
“imprisonment” if the prison is under the 
direction of medical authorities? As a 
matter of practical fact, medical authorities 
are given wider discretion in their treat- 
ment of mental cases than prison authorities 
are given with convicts. 

4. Types of patients should be segre- 
gated. There is no justification in modern 
civilization for putting retarded people, 
maniacs, alcoholics and senile people in 
common wards. Their problems are differ- 
ent and their treatment should be different. 
The fact that they are frequently comingled 
indicates society's indifference to the prob- 
lems posed. Many institutions are essen- 
tially custodial — receptacles for discards 
from the human deck. 

5. The medical personnel in these insti- 
tutions, and in private institutions, should 
be under constant non-medical supervision. 
They should have to answer for each week’s 
confinement for each individual. Such bu- 
reaucracy the medical people wouldn't like, 
but it would go a long way towards con- 
verting the prisons into hospitals. Gener- 
ally, a mental institution does one of two 
things: (a) It either tries to change the 
physical nature of the patient’s mental 
processes by operation, shock, or medicine; 
or, (b) It concludes the individual is incur- 
able and “gives up” on him completely. 
There’s little excuse for the latter attitude 
which is largely a carry-over from the older 
attitude of insane asylums. It can be com- 
pared to the way archaic laws are retained 
on the statute books because nobody 
bothers to repeal them. As for treatments 
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in mental hospitals, the doctors should be 
watched closely to be sure that all other 
possibilities for rehabilitation are exhausted 
before resorting to shock, and especially be- 
fore resorting to surgery. The medical pro- 
fession is notorious for its failure as a self- 
governing unit. Non-medical supervision 
and surveillance is very much needed. 

The duty of the law is to protect the 
minority from the majority; not to aid and 
abet a society which is increasingly demand- 
ing unquestioning conformity. With these 
observations I respectfully submit the above 
suggestions. 

NAME WITHHELD 





Plaudits 


I wish to congratulate you on your editorial 
in the October issue of the Journal. In a few 
words you have succinctly brought into focus 
not only the philosophy of the Juvenile Court 
but have recorded its basic concept and 
pointed out the only logical way of dealing 
with all of our citizens who contravene the 
criminal laws of our country. 

We are getting long on diagnosis. What 
we need now is facilities for treatment and 
cure. To that end we must constantly lend 
our best efforts. 

What is constantly needed also is an aware- 
ness on the part of the public to the rightness 
of the Juvenile Court philosophy in our social 
structure. This can be brought about by 
editorials such as yours. 

Harry W. LINDEMAN 
Immediate Past President 
National Council of Juvenile Court Judges 


I was delighted to read your article in the 
current issue of the Journal on medical testi- 
mony. I am always pleased to see this subject 
discussed in an informative and objective way 
and your article is a distinct contribution to 
the literature. I hope that it will serve to 
advance the experimentation and cooperation 
in this field. 

Davin W. Peck 
Presiding Justice 
Supreme Court of New York 
Appellate Division, First Department 
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1958 


January 


23-24—-Midyear meeting of the Arkansas Bar 
Association, Little Rock. 

24-25—Midyear meeting of The Missouri Bar. 
Jefferson City. 

24-25—Midyear meeting of Maryland State Bar 
Association, Baltimore. 

27-31—Pennsylvania Bar Association, Harris- 
burg. 

29-February 1—New York State Bar Associa- 
tion, New York City. 


February 


7-8 —Midyear meeting of the Massachusetts 
Bar Association, New Bedford. 

19-26—Midyear meeting of the American Bar 
Association, Atlanta, Ga. 

20-21—Midwinter meeting of the State Bar of 
Wisconsin, Milwaukee. 


April 

10-12—The State Bar of Arizona, Tuscon. 

14-16—Midyear meeting of the American Col- 
lege of Trial Lawyers, Hot Springs, Va. 

29-May 1—Kentucky State Bar Association, Lex- 


ington. 

May 

1-3 —South Carolina Bar Association, Colum- 
bia. 


2-3 —Virginia State Bar, Old Point Comfort. 

8-10—The Bar Association of the State of 
Kansas, Topeka. 

14-18—The Florida Bar, Miami Beach. 

15-16—Utah State Bar, Salt Lake City. 





Bench and Bar Calendar 
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15-17—New Jersey State Bar Association, Atlan- 
tic City. 

22-24—-Ohio State Bar Association, Akron. 

29-31—Mississippi State Bar, Biloxi. 

June 

4-6 —The Iowa State Bar Association, Des 
Moines. 

11-13—State Bar of Wisconsin, Delavan. 

12-14—Bar Association of Tennessee, Memphis. 

13-14—Massachusetts Bar Association, Plymouth. 

19-21—Maryland State Bar Association, Atlantic 
City. 

26-28—Georgia Bar Association, Savannah. 

July 

10-12—-Idaho State Bar, Sun Valley. 

10-12—International Association of Insurance 
Counsel, White Sulphur Springs, W. Va. 

17-19—Alabama State Bar, Montgomery. 

31-August 2—The Virginia State Bar Associa- 
tion, White Sulphur Springs, W. Va. 

August 

25-27—The State Bar of South Dakota, Aber- 
deen. 

25-29—Annual meeting of the American Bar 
Association, Los Angeles. 

28-30—The West Virginia Bar 
White Sulphur Springs. 





Association, 


September 

8-13—The Canadian Bar Association, Toronto. 
24-27—Oregon State Bar, Gearhart. 

October 


1-3 —State Bar of Michigan, Grand Rapids. 
16-18—The West Virginia State Bar, Huntington. 











The Literature of 
Judicial Administration 





BOOKS 

Professor Francis A. Aumann of Ohio State 
University is one of a relatively small group 
of present-day political scientists who are 
especially interested in the administration of 
justice as a branch of political science and 
are convinced that it is receiving too little 
attention from political scientists as a whole. 
To remind his professional brethren of these 
ancient problems and their importance, Pro- 
fessor Aumann has written a brief survey of 








law and its administration under the title of 
The Instrumentalities of Justice.’ 

Beginning with the problem of systematiz- 
ing justice through law, he directs attention 
to the emergence of law, then to some of the 
characteristic attributes of the two major 
systems of law — the common law of England 
and the civil law of Rome. He next discusses 


1. Columbus, Ohio: State University Press, 1956, 
Cloth, 137 pp., $3.50. 
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the machinery of justice, including the func- 
tions of the judiciary, the structure of courts 
at home and abroad, the vital problems of 
judicial selection, and some fundamentals of 
criminal and civil procedure. Finally, he 
examines some popular views as to justice and 
the law, with particular reference to common 
misconceptions concerning the nature of law 
and its functioning, showing at this point 
some of the remarkable advances of the past 
fifteen or twenty years. 

By incorporating the results of recent re- 
search in judicial administration both in the 
text and in the excellent bibliography, Profes- 
sor Aumann has made his work as valuable 
to the judge, the practicing lawyer, the law 
professor and the law student as it will be to 
the student of political science and the good 
citizen. (Adapted from the foreword by Chief 
Justice Arthur T. Vanderbilt of New Jersey.) 





ARTICLES 
Appellate Procedure 


“Enter Sanctum Sanctorum” (Appellate Jurist Re- 
veals How Courts of Review Arrive at Decisions), 
by Maurice T. Dooling, Jr. Brief Case of the Bar 
Association of San Francisco, September, 1957, pp. 
5, 21. 

Courtroom Publicity 

“The Free Trial v. the Free Press,’ by Herbert 
Brucker. Texas Bar Journal, August 22, 1957, pp. 
438-444. 

“Radio and Television News and Canon 35,” by 
John Daly. Nebraska State Bar Journal, October, 
1957, pp. 121-132. 


Criminal Procedure 

“Criminal Insanity: The Abyss Between Law and 
Psychiatry,” by Eugene J. Morris. The Record of the 
Association of the Bar of the City of New York, 
November, 1957, pp. 471-497. 

“Criminal Law,” by Fred H. Mandel. Cuyahoga 
County Bar Association Bulletin, October, 1957, pp. 
12-14, 

Courts 

“Court’s Role Examined in Light of Experience,” 
by Milton M. Carrow. Dicta, the Virginia Law 
Weekly, November 7, 14, 1957, pp. 1, 3. 


Ethics and Discipline 

“The Law and Moral Leadership,” by William P. 
Rogers. “The Function of the Lawyer from the 
Standpoint of the Medical Profession,” by Dr. Ham- 
blen C. Eaton. “The Legal Profession—An Introspec- 
tion,” by David Maxwell. Fifth Annual Convocation 
of the Dickinson School of Law, Carlisle, Pa., March 
16, 1957. 

“The Right Standards of Conduct,” by the Rt. Hon. 
Lord Denning. The Law Society’s Gazette, November, 
1957, pp. 609-615. 
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Family Law 
“In Defense of Juvenile ‘Delinquents, ” by James 
B. Muldoon. Massachusetts Law Quarterly, October, 
1957, pp. 7-16. 
“Juvenile Delinquency,” by J. Edgar Hoover. 
Connecticut Bar Journal, September, 1957, pp. 210-216. 


International and Comparative 
Judicial Administration 

“The Individual and the Rule of Law Under the 
New Japanese Constitution,” by Nobushige Ukai. 
Northwestern University Law Review, January-Feb- 
ruary, 1957, pp. 733-744. 

“Judicial Review and Politics in Australia,” by 
M. J. C. Vile. The American Political Science Re- 
view, June, 1957, pp. 386-391. 

“The Legal Profession in England,” by W. W. 
Boulton. American Bar Association Journal, June, 
1957, pp. 507-510. 

“The Peoples Court in the Soviet Union,” by Ken- 
neth I. Russ. Chicago Bar Record, June, 1957, pp. 
403-407. 


Judges 
ro-Commentary on Proposal for Selection and 
Tenure of Judges, by Kenneth Clark. The Ohio Bar, 
November 4, 1957, pp. 916-923. 
“Pro and Con Con-Commentary on Proposal for 
Selection and Tenure of Judges,” by Henry G. Binns. 
The Ohio Bar, October 28, 1957, pp. 885-895. 


Judicial Reform 
“The Proposed Judicial Amendment” (News Re- 
lease), Illinois Bar Journal, September, 1957, pp. 8-17. 


“p 


Jury Trial 

“The Jury Project,” by Dale Broeder. South Dakota 
Bar Journal, October, 1957, pp. 133-146. 

“Jury Service,” by Lee Nichols. Los Angeles Bar 
Bulletin, September, 1957, pp. 343-347. 

“Preservation of the American System of Justice,” 
by David F. Maxwell. Pennsylvania Bar Association 
Quarterly, October, 1957, pp. 18-26. 

“The Right of Trial by Jury,” by David F. Maxwell. 
Texas Bar Journal, August 22, 1957, pp. 422-426. 


Military Justice 
“Military Law: Drumhead Justice Is Dead!” by 
William C. Hamilton, Jr. American Bar Association 
Journal, September, 1957, pp. 797-800. 


Practice of Law 

“Fundamental Trial Hints,” by Benjamin M. Becker. 
Illinois Bar Journal, October, 1957, pp. 168-178. 

“The Proof Is in the Practice,” by John J. Adams. 
The Wisconsin Bar Bulletin, October, 1957, pp. 13, 
47-50. 

Publicity 

“Applying the Right to Know Under the Constitu- 
tion,” “Secrecy and the Public Interest in Military 
Affairs,” by Wallace Parks. The George Washington 
Law Review, October, 1957, pp. 1-22, 23-77. 


Public Relations 
“The Lawyer’s Challenge in A Changing World,” 


by Clarence A. Davis. Louisiana Bar Journal, August. 
1957, pp. 8-14. 
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Charles H. Young 
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0. H. Corvington 
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Cc. F. Schnee 
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Daniel W. Reddin 
CADIZ 

Victor Rowland 
CANTON 

Glenn W. Vogelgesang 
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Augustus Beall, Jr. 

James R. Clark 

James W. Farrell, Jr. 

Harry M. Hoffheimer 
CLEVELAND 

Cc. Richard Andrews 

George M. Austin 

Phillips C. Barragate 

Ronald Mann Benjamin 

Willard W. Brown 

Frank P. Celeste 

Edward Chitlik 

L. B. Davenport 

Sam H. Griff 

Oliver W. Hasenflue 


Philip J. Ilermann 
Allan Hull 
Walter C. Kelley, Jr. 
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Philip Lustig 
Don C. Miller 
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To Promote the Efficient 


Administration of Justice 


Ina swiftly developing age 
like ours the law is sometimes 
anachronistic and often slow, but 
it embodies the best thought of the 
best minds and it is the only tried 
and proven method for making the 
golden rule come true in actual 
human relations. 


HERBERT HARLEY 


Late Founder of the American Judica- 
ture Society. 
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